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United States Court of Appeals for the 
District of Columbia 


1 Municipal Court of the District of Columbia 

No. 370-003 

L. P. Steuart & Bro., Inc., a Corporation, Plaintiff, 

vs. 

Capital View Realty Co., Inc., a Corporation, Defendant. 

United States of America, 

District of Columbia , ss : 

BE IT REMEMBERED, That in the Municipal Court of 
the District of Columbia at the City of Wash¬ 
ington, in said District, at the times herein¬ 
after mentioned, the following papers were filed 
and proceedings had, in the above-entitled cause, 
to wit: 

2 In the Municipal Court of the District of Columbia 

At Law No. 370-003 
Filed May 18, 1938 

L. P. Steuart & Bro. Inc., a body corporate, 138-12th 
Street, N. E., Washington, D. C., Plaintiff 

vs. 

Capital View Realty Co., Inc., a Delaware Corporation, 927 
New York Avenue, N. W., Washington, D. C., Defendant. 

Declaration 

1. The plaintiff, a corporation under the laws of the State 
of Delaware, sues the defendant, Capital View Realty Co., 
Inc., a corporation under the laws of the State of Dela¬ 
ware. 

For that on, to-wit, October 29th, 1936, the plaintiff w*as 
lawfully possessed, as of his own property, certain goods 
and chattels, to-wit, 1 Fluid Heat Rotary Oil Burner com¬ 
plete with electric ignition; 1 standard thermostat; 1 aqua- 
stat/pressurestat; one automatic draft adjuster; 1 pyro- 
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stat; 1-275 gallon fuel oil storage tank with oil piping, 
fittings and valves, which said goods and chattels are of 
the value of Three Hundred Seventy-five Dollars, ($375.00), 
and being so possessed thereof, the plaintiff afterwards on, 
to-wit, the day and year aforesaid, casually lost said goods 
and chattels from its possession, and the same afterwards, 
in the City of Washington, District of Columbia, came into 
possession of the defendant by finding. Vet the said de¬ 
fendant, well knowing said goods and chattels to be the 
property of the plaintiff, but contriving and intending to 
deprive, deceive and defraud the plaintiff in their behalf, 
has not as yet delivered said goods and chattels to the plain¬ 
tiff, but has converted the same to its own use, to the dam¬ 
age of the plaintiff in the sum of Three Hundred Seventy- 
five Dollars, ($375.00), besides costs of suit. 

2. And for that whereas the said plaintiff heretofore, to- 
wit, on the 15th day of April 1937, was lawfully possessed 
as of its own property of certain oil-burning equipment, 
said oil burning equipment consisting of 1 Fluid 

3 Heat Rotary Oil burner complete with electric igni¬ 
tion; 1 standard thermostat; 1 aquastat/pressure- 

stat; 1 automatic draft adjuster; 1 pyrostat; 1-275 gallon 
fuel oil storage tank with oil piping, fittings and valves, of 
the total value of Three Hundred Seventy-five Dollars, 
($375.00), and being so possessed the plaintiff afterwards, 
to-wit, on the day and year above mentioned, in the Distrist 
of Columbia, casually lost the said equipment out of its 
possession, and the same afterwards, to-wit, on the day and 
year aforesaid, in the District of Columbia aforesaid, came 
into possession of the said defendant by finding. Yet the 
said defendant, well knowing the said oil burning equip¬ 
ment to be the property of the said plaintiff and of right 
to belong and appertain to it, the plaintiff, but contriving 
and intending to deprive the said plaintiff of its said prop¬ 
erty, has not as vet delivered the said oil burning equip¬ 
ment to the said plaintiff, altho requested so to do, and 
has hitherto wholly refused so to do; and, afterwards, on 
the day and year aforesaid, at the District of Columbia, the 
defendant converted and disposed of the said oil-burning 
equipment to its own use to the damage of the plaintiff in 
the sum of Three Hundred Seventy-five Dollars, ($375.00), 
wherefore it brings this suit. 
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And the plaintiff claims of and from the defendant under 
this count Three Hundred Seventy-five Dollars, ($375.00), 
with interest from the 15th day of April, 1937; besides the 
costs of this suit. 

ABE M. GOLDSTEIN 
Attorney for Plaintiff 
325-336 Bond Bldg., 
Washington, D. C. 

4 In the Municipal Court of the District of Columbia 

At Law No. 370-003 

L. P. Steuart & Bro. Inc., a body corporate, 138-12th 
Street, N. E., Washington, D. C., Plaintiff 

vs. 

Capital View Realty Co., Inc., a Delaware Corporation, 927 
New York Avenue, N. W., Washington, D. C., Defendant. 

Bill of Particulars 

L P Steuart & Bro Inc 
138-12th Street N E 
Washington D C 

To 

Capital View Realty Co, Inc 
927 New York Avenue N W 
Washington D C 

For oil burning equipment in premises #4924 Central 
Avenue, Northeast. Consisting of, 1 Fluid Heat Rotary 
Oil Burner, complete with electric ignition and 1 standard 
thermostat 1 aquastat/pressurestat 1 automatic draft 
adjuster 1 pvrostat 1-275 gallon fuel oil storage tank 
with old piping, fittings and valves. 

Of a total sum of Three Hundred & Seventy-five Dollars, 
($375.00). 

Amount of this suit, Three Hundred and Seventyfive 
Dollars, ($375.00), with interest from the 15th day of April 
1937, besides costs of this suit. 

ABE M. GOLDSTEIN 
Attorney for Plaintiff 
325-326 Bond Building 
Washington D C 
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5 Memoranda 

L. P. Steuart & Bro., Inc., a Corporation, vs. Capital 
View Realty Co., Inc., a Corporation. 

Summons issued May 20th, 1938, returnable June 13th, 

1938, 10 A. M. Defendant served on June 3rd, 1938. 

# # # 

June 13th, 1938, case continued to July 6th, 1938, by the 
Defendant. 

* * * 

July 6th, 1938, case returned to the Files. 

# • * 

,1'uly 28, 1938 

M 117, P 266 TRIAL. Finding for Plaintiff for $300.00. 
Judge Aukam 

* # * 

6 In the Municipal Court of the District of 

Columbia 

Filed Aug 2, 1938 
No. 370-003 

L. P. Steuart and Bro., Inc., a Corporation, Plaintiff 

vs 

Capital View Realty Company, a Corporation, Defendant 

Motion for a New Trial 

Comes now the defendant, by its attorney, and moves 
the Court to grant a new trial in the above entitled cause 
for the following reasons: 

1. That the Court erred in finding for the plaintiff in the 
above entitled cause. 

2. That the finding of the Court was against the law of 
the case. 

3. That the finding of the Court was against the evidence 
adduced in said case. 

4. That the finding of the Court was against the weight 
of the evidence. 

5. That the Court erred in finding that the Oil Burner 
retained its characteristics as personal property. 

6. That the Court erred in not finding that the said Oil 
Burner became part of the realty. 
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7. The Court erred in finding that the defendant had 
converted the property of the plaintiff. 

8. The Court erred in finding that any conversion was 
made by the defendant. 

9. The Court erred in finding that the Oil Burner was 
property of the plaintiff at the time of the alleged conver¬ 
sion. 

7 10. The Court erred in holding that the defendant 

had actual notice of the plaintiff’s claim, the con¬ 
ditional sale not having been recorded. 

11. The Court erred in holding that the defendant was 
not entitled to the provisions of section 547 of the D. C. 
Code. 

12. The Court erred in refusing to grant the defendant 
motion for finding it the conclusion of the plaintiff’s case. 

13. For such other and further reason as will be pre¬ 
sented to the Court upon the hearing of the foregoing 
motion. 

HERMAN MILLER 
Attorney for the defendant 

#1 Thomas Circle. 

The Clerk of the Court will please calander the fore¬ 
going motion for hearing on Monday, August 8, 1938 at 10 
o’clock A. M., or as soon thereafter as the same may be 
heard. 

HERMAN MILLER 
Attorney for the defendant 
#1 Thomas Circle 

To Mr. Abe Goldstein 
Attorney for the plaintiff 
Bond Building 
Washington, D. C. 

Dear Sir: 

Please take notice that I have Calandered the foregoing 
motion for hearing on Monday, August 8, 1938 at 10 o’clock 
A. M., or as soon thereafter as the same may be heard. 

HERMAN MILLER 
Attorney for the defendant 
# 1 Thomas Circle 
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Service of copy of foregoing motion and notice admitted 
this 2d day of August, A. D. 1938. 

ABE GOLDSTEIN 

Attorney for the plaintiff 

S Memoranda 

L. P. Steuart & Bro., Inc., a Corporation, vs. Capital View 
Realty Co., Inc., a Corporation 


August 2nd, 1938 
M 117, P 278 
Judge Aukam 

Hearing on Defendant’s Motion for New Trial set for 
August 8, 1938. 


August 24, 1938 
M 117, P 363 
Judge Aukam 

Defendant’s Motion for New Trial granted, and Finding 
for Plaintiff entered July 28, 1938 vacated and set aside. 


September 29, 1938 
M 114, P 190 
Judge Cayton 

Trial. Finding entered for Defendant. Plaintiff notes 
an exception. 


October 3, 1938 
M 114, P 196 
Judge Cayton 

Plaintiff’s Motion for New Trial filed. Hearing before 
Judge Cayton set for October 10th, 1938 


October 10th, 1938 
M 114, P 213 
Judge Cayton 

ORDER: that time within which to hear Plaintiff’s Mo¬ 
tion for New Trial be extended to October 14th, 1938. 
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9 OFFICE COPY 

In the Municipal Court of the District of Columbia 

No. 370-003 
Filed October 3,1938 

L. P. Steuart & Bno., Inc., a corporation, Plaintiff 

vs. 

Capital View Realty Company, a corporation, Defendant 

Motion for a Neiv Trial 

Comes now the plaintiff by its attorney, and moves the 
Court to grant a new trial in the above entitled cause for 
the following reasons: 

1. That the Court erred in finding for the defendant in 
the above entitled cause. 

2. That the finding of the Court was against the law of 
the case. 

3. That the finding of the Court was against the evidence 
adduced in said case. 

4. That the finding of the Court was against the weight 
of the evidence. 

5. That the Court erred in finding that the oil burner did 
not retain its characteristics as personal property. 

6. That the Court erred in finding that the said oil burner 
became part of the realty. 

7. The Court erred in finding that the defendant had not 
converted the property of the plaintiff. 

8. The Court erred in finding that no conversion was 
made by the defendant. 

9. The Court erred in finding that the oil burner became 
the property of the defendant at the time of foreclosure of 
premises, 4924 Central Avenue, N. E. 

10. For such other and further reason as will be pre¬ 
sented to the Court upon the hearing of the foregoing mo¬ 
tion. 

ABE M GOLDSTEIN 
Attorney for Plaintiff 
325-326 Bond Building 
Washington, D. C. 

The Clerk of the Court will please calendar the 
foregoing attached motion for hearing on Monday, 
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October 10th, 1938, at 10 o’clock A. M., or as soon there¬ 
after as counsel may be heard. 

ABE M GOLDSTEIN 
Attorney for Plaintiff 
325-326 Bond Building 

To Herman Miller, Esq. 

Attorney for the Defendant 
#1 Thomas Circle 
Washington, D. C. 

Dear Sir: 

Please take notice that I have calendared the foregoing 
attached motion for hearing on Monday, October 10th, 1938, 
at 10 o’clock A. M., or as soon thereafter as counsel may 
be heard. 

ABE M GOLDSTEIN 
Attorney for Plaintiff 
325-326 Bond Building 

Service of copy of the foregoing attached motion and 
notice received and acknowledged this 30 day of Septem¬ 
ber, 1938. 

(s) HERMAN MILLER 
Attorney for Defendant 
#1 Thomas Circle 

11 Memoranda 

December 19th, 1938 
M 114, P 365 
Judge Cayton 

Plaintiff’s Motion for New Trial Overruled. Judgment 
on finding entered for defendant. Defendant to recover his 
costs of defense. Plaintiff notes an exception. 


12 Endorsed: Filed Feb 6 1939 Municipal Court 
District of Columbia 

The United States of America, ss: 

The President of the United States, 

To the Honorable Nathan Cayton , Judge of the Municipal 
Court of the District of Columbia. Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
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Municipal Court, before you, between L. P. Steuart & Bro., 
Inc., a corporation, Plaintiff, and Capital View Realty 
Company, Inc. a corporation, Respondent, No. 370,003, a 
manifest error hath happened, to the great damage of the 
said plaintiff as by its complaint appears. We being will¬ 
ing that error, if any hath been, should be duly corrected, 
and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things con¬ 
cerning the same, to the United States Court of Appeals for 
the District of Columbia, together with this writ, so that you 
have the same in the said Court of Appeals, at Washington, 
within 20 days from the settling of the bill of exceptions, 
or within such additional time after the expiration of the 
20 days as the court below or a judge thereof for sufficient 
cause shall allow; that the record and proceedings afore¬ 
said being inspected, the said Court of Appeals may cause 
further to be done therein to correct that error, what of 
right and according to the laws and customs of the United 
States should be done. 

WITNESS the Honorable Charles Evans Hughes, Chief 
Justice of the United States, the 4th day of February, in 
the year of our Lord one thousand nine hundred and thirty- 
nine. 

(Seal) 


Allowed by 

D. LAWRENCE GRONER, 

Chief Justice of the United States 
Court of Appeals for the 
District of Columbia. 

Endorsed on Back: Filed Feb. 6, 1939 Municipal Court, 
District of Columbia. 


JOSEPH W. STEWART 
Clerk of the United States Court of 
Appeals for the District of Co¬ 
lumbia. 

By: C. NEWELL ATKINSON 
Deputy Clerk. 
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13 In the Municipal Court of the District of Columbia 

At Law No. 370-003 

L. P. Steuart & Bro., Inc., a corporation, Plaintiff 

vs. 

Capital View Realty Company, Inc., a corporation, Defen¬ 
dant 

Assignment of Errors 

The above named plaintiff, L P Steuart & Bro Inc., a 
body corporate, plaintiff in error, says that the Municipal 
Court committed the following errors: 

1. In holding that the oilburner described in the evi¬ 
dence, which, on or about September 9, 1936, was delivered 
by the plaintiff to the infant, Lawson V. Harrell, under a 
ustial written conditional sales contract between the plain¬ 
tiff and the said infant, which said oilburner was installed 
in premises 4924 Central Avenue, N. E., this city, thereby 
became an irremoval fixture. 

2. In not holding, as a matter of law, that upon installing 
the said oilburner in said premises, under the usual written 
conditional sales contract, the same was a removable fix¬ 
ture. 

3. In not holding, under the undisputed evidence in this 
case that, as a matter of fact, the said oilburner, after its 
installation in said premises, was a removable fixture. 

4. In holding that it was necessary that the written con¬ 
ditional sales contract between the plaintiff and Lawson V. 
Harrell, infant, covering said oilburner, should have been 
recorded in order for the plaintiff to recover its fair market 
value from the defendant for a conversion thereof by the 

defendant. 

14 5. In holding, as a matter of law, that ordinary 
oilburner as customarily installed in a residence, be¬ 
comes a part of the realty, and is irremovable by a vendor 
named in an unrecorded conditional sales contract upon 
disaffirmance by an infant vendee within one month after 
such infant becomes of age. 

6. In holding that upon the foreclosure of the second 
deed of trust upon the premises 4924 Central Ave., N. E., 
this city, securing the defendant, the title to said oil-burner 
involved in the instant case passed to the defendant pur- 
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chaser at such sale, and thereby divested the plaintiff of 
any and all rights in respect to said oil-burner, or the right 
to recover from the defendant the then value thereof. 

7. In not holding that the second deed of trust on said 
premises, under which a foreclosure sale occured, whereby 
the defendant, through one of its employee’s became the 
purchaser, was an invalid deed of trust, for the reason that 
the defendant corporation was the owner of the said real 
estate, at the time said defendant itself caused to be exe¬ 
cuted and delivered a note payable to itself, and caused said 
note to be secured by said second deed of trust, against said 
real estate, and by reason thereof, title to said oilburner 
did not pass to the defendant. 

8. In not deciding, that after the foreclosure sale of said 
real estate, the retention and dominion over the said oil- 
burner by the defendant, were subject to the disaffirmance 
of the conditional sales contract between the said Lawson 
V. Harrell, the infant purchaser, and the plaintiff, by the 
said conditional vendee, Lawson V. Harrell, infant, within 

about one month after he became of age. 

15 9. In not holding that the disaffirmance of the said 

conditional sales contract between said Lawson V. 
Harrell and the plaintiff, within about one month after the 
said Lawson V. Harrell became of age, as disclosed by the 
undisputed evidence, was a lawful right in said infant so 
to do. 

10. In not holding that the taking of possession by the 
defendant, thru its employee, or “straw”, of the said oil- 
burner, at the time of the foreclosure sale of the deed of 
trust on said real estate, was subject to disaffirmance of 
such contract covering said oilburner, which contract had 
been entered into between the plaintiff and the said Law- 
son V. Harrell, whilst the latter was an infant. 

11. In not holding that the defendant on or about August 
15, 1937, wrongfully converted to its own use the said oil- 
burner, and that the plaintiff was entitled to recover from 
the defendant the fair market value thereof as of the time 
of such conversion. 

12. In not finding that the plaintiff was entitled to re¬ 
cover $337.50 with interest, in view of the conversion of 
said oilburner by the defendant and in view of the fact that 
about a month after said infant became of age he dis- 
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affirmed said conditional sales contract, and he thereafter 
sued the plaintiff for the purchase money of said oilburner, 
recovered, and the plaintiff satisfied the judgment in favor 
of said quondam infant. 

13. In not holding that plaintiff was entitled to recover 
against the defendant, and in failing to enter a finding in 
favor of the plaintiff for $337.50 with interest, the fair 
market value of said oilburner at the time of the conversion 
of the same, which occurred on or about August 15, 1937, as 
disclosed by the evidence in the instant case. 

14. In holding that under no theory of the plaintiff’s case 
could the plaintiff recover against the defendant. 

16 15. In entering a finding in favor of the defen¬ 
dant. 

16. In entering judgment in favor of the defendant. 

ABE M GOLDSTEIN 
Bond Bldg., Wash. D. C. 

LEVI H DAVID 
Bond Bldg. Wash. D. C. 
Attorneys for Plaintiff 
L P Steuart & Bro Inc 
Plaintiff in error 

Service acknowledged of foregoing assignment of errors, 
a copy thereof being delivered to the undersigned counsel 
for the defendant, on the 26th day of June, 1939. 

HERMAN MILLER, 

#1—Thomas Circle 
Attorney for Defendant 
Capital View Realty Company Inc 
Defendant in error. 

17 In the Municipal Court of the District of Columbia 

At Law No. 370-003 

L. P. Steuart & Bro., Inc., a body corporate, Plaintiff 

vs. 

Capital View Realty Company, Inc., a body corporate, 

Defendant 

Bill of Exceptions 

Be it remembered that the above-entitled cause came on 
for trial on September 29, 1938, before Honorable Nathan 
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Cayton, Judge of the Municipal Court of the District of 
Columbia, Abe M. Goldstein, Esquire, appearing for the 
plaintiff, and Herman Miller, Esquire, appearing for the 
defendant. 

Whereupon, the plaintiff, to maintain the issues on its 
part joined, produced Lawson V. Harrell as a witness in 
behalf of the plaintiff who upon being duly sworn, on direct 
examination, testified in substance, as follows: 

That in the early part of April 1936, the witness was an 
infant, and that fact was then known by the defendant; that 
witness purchased premises 4924 Central Avenue, N. E., 
Washington, D. C., from the defendant herein in April 
1936, subject to recorded first and second deeds of trusts 
against said premises; that the payee of the note secured 
by the second deed of trust upon said real estate was the 
defendant, and upon default of the said note, the defendant 
ordered the trustees named therein to foreclose, and at the 
sale of the property, it was bid in by Mary Moore who, the 
defendant admitted, was its employee and “straw” party 
for the defendant; that while witness was in possession of 
said premises, he entered into a written conditional sales 
agreement under date of September 9, 1936, with the plain¬ 
tiff herein, for the purchase of an oilburner for $375.00, 
to be installed in the aforesaid premises; that witness made 
an initial payment of $25.00, and agreed to make additional 
monthly installments until the agreed balance was paid, 
which conditional sales agreement was received in evidence. 
That prior to the installation of said oilburner, witness in¬ 
formed Mr. R. D. Evans, vice-president of the defendant 
herein, of witness’ intention to have installed said oilburner 
in the aforesaid premises and asked him whether or not 
any permits were required. That the said conditional sales 
agreement was in the customary form, and contained 
18 the usual provision that title to the oilburner should 
remain in the seller, plaintiff herein, until the pur¬ 
chase price was fully paid. That on or about October 29, 
1936, while witness was still an infant, he paid to the plain¬ 
tiff the unpaid balance of the $350.00 for the said oilburner. 

That in April, 1937, witness was dispossessed of said 
premises, 4924 Central Avenue, N. E., by the defendant 
herein, by reason of the foreclosure of the said deeds on 
said premises; the said oilburner remained upon the prem- 
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ises. That on November 4,1937, about one month after wit¬ 
ness became of age, he notified the plaintiff herein of his 
disaffirmance of the aforesaid conditional sales contract he 
had entered into with the plaintiff for the purchase of said 
oilburner, and demanded of the plaintiff the return of the 
entire said purchase price to him of $375.00; that upon 
plaintiff’s refusal so to do, witness sued plaintiff in the 
Municipal Court on December 21, 1937, and obtained a 
judgment against the plaintiff for $375.00, which the plain¬ 
tiff satisfied. That after witness w’as dispossessed by the 
defendant from the aforesaid premises in April, 1937, he 
never had access to said premises. 

On cross-examination, the witness Harrell testified, in 
substance, as follows: 

That prior to the filing of the suit against the plaintiff, 
Harrell filed suit against the defendant in the District 
Court of the United States for the District of Columbia, 
Law’ Number 89523, wherein Harrell claimed the value of 
the oil burner against the said defendant, Capital View’ 
Realty Company. 

"That at the time witness purchased the aforesaid prem¬ 
ises, he and his wife occupied the said premises. That 
witness defaulted in the payments on the existing trusts 
and taxes against the property, and witness w’as dispos¬ 
sessed in April, 1937, from said premises in landlord and 
tenant proceedings, brought against him after foreclosure. 
That altho the oilburner w’as within the premises prior 
to witness being dispossessed, the witness at no time, either 
before or after he was dispossessed, disconnected the said 
oilburner, nor did he at any time make demand on the de¬ 
fendant herein, to disconnect or deliver the said oilburner 
to the witness or to anyone for him. 

Whereupon, Richard L. Counts w*as produced as a wit¬ 
ness in behalf of the plaintiff, and after being duly sworn, 
on direct examination, testified, in substance, as follows: 

That he w’as the assistant-treasurer of the plain- 
19 tiff. That wffien the infant Lawrson V. Harrell dis¬ 
affirmed the aforesaid conditional sales agreement 
and made demand on the plaintiff for the return of the 
$375.00 representing the purchase price of the oilburner, 
the witness visited the defendant’s office, and informed 
Mr. R. D. Evans, the defendant’s vice-president, of Har- 
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rell’s disaffirmance, and witness made demand of defendant 
for the return of the oilhurner; that Mr. Evans advised the 
witness he would let him know later, and thereafter said 
Mr. Evans advised witness that the defendant would do 
nothing about it; that shortly thereafter, the plaintiff’s at¬ 
torney made written demand of the defendant to pay the 
plaintiff for said oilburner; that the defendant made no 
reply to said written demand; that Lawson V. Harrell did 
sue the plaintiff and obtained judgment, which the plaintiff 
satisfied. 

On cross-examination, the witness Counts testified, that 
the conditional sales agreement for said oilburner was 
never recorded. 

Whereupon, David 3. Tuxhorn was produced as a wit¬ 
ness in behalf of the plaintiff, who after being duly sworn, 
on direct examination, testified, in substance as follows: 

That he was a graduate of the University of Illinois as a 
mechanical engineer, and had over 12 years of experience 
as a heating, oilburning and estimating engineer. That he 
was in the employ of the plaintiff in that capacity and had 
been for over a period of 4 years. That the removal of an 
oilburner from an existing residence was very simple. That 
the removal of the oilburner in premises 4924 Central Ave¬ 
nue, N. E., was a very simple matter, and that its removal 
would not in any manner affect the construction of the 
building, or the concrete walls or floor. That the installa¬ 
tion and the removal of any house heating oilburner was 
well known to the trade as a very simple one, and was being 
done frequently in houses in the District of Columbia. That 
the value of the oilburner, which had been installed in the 
aforesaid premises, as of August 15, 1937, was $337.50. 

On cross examination, the witness David B. Tuxhorn tes¬ 
tified, in substance, as follows: 

That the oil-tank of said oilburner was fastened to the 
concrete floor of the aforesaid premises by means of four 
small screws; that the removal of these screws would not 
damage the concrete floor or the construction thereof. That 
there were small pipes leading from said oil-tank to 
20 said oilburner of 1 />" diameter, and the removal 
thereof would not affect or damage the structure of 
the said premises; that neither would the removal of the 
2" fill pipe leading from the oil-tank to the outer wall of 
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the building in any manner affect or damage the structure 
of the said residence; that witness arrived at the price of 
$337.50, as the value of the oilburner, after it had been used 
one heating season, for the reason that the usual life of an 
oilburner is ten years, and after deducting 10%, which was 
a reasonable deduction, the fair market value of the said 
oilburner installation, as of August, 1937, was $337.50. 

Thereupon, the plaintiff rested its case in chief. 

Whereupon, the defendant to maintain the issues on its 
part joined, produced as a witness, Mr. R. D. Evans, who 
after being sworn, testified, in substance as follows: 

That he was the vice-president of the Capital View 
Realty Company, Inc. the defendant herein; that the de¬ 
fendant erected the house, 4924 Central Ave., N. E., which, 
after completion, was sold to the infant, Lawson V. Har¬ 
rell; that the defendant had at no time ever installed any 
oilburner in said premises; that the note secured by the 
second deed of trust against said premises stood in the 
name of the defendant, and upon default of the said note, 
the defendant ordered the trustee therein to foreclose the 
same; that at the sale, the said property was bid in by 
Mary Moore, who, the defendant admitted, was its em¬ 
ployee and “straw” party for the defendant; that there¬ 
after defendant dispossessed the said Lawson V. Harrell, 
former infant, and defendant thereupon, in April, 1937, 
took possession of the said premises, when the defendant 
found the oilburner installed in the premises; that the de¬ 
fendant never installed any oilburner in said premises; 
that after the foreclosure sale, defendant made certain re¬ 
pairs to said premises, and thereafter defendant sold and 
conveyed the said premises, including the oilburner there¬ 
in, to a third party; that the defendant knew that the said 
oilburner had been installed in said premises by the plain¬ 
tiff. 

That the witness had talked to Mr. Richard L. Counts, 
assistant-treasurer of the plaintiff herein, in December, 
1937, relative to the said oilburner; that subsequently, the 
defendant received a registered letter from plaintiff’s at¬ 
torney, requesting payment for the oilburner located in said 
premises, but no reply was made to said letter. 

No pleadings of any kind were filed by the defendant. 

The foregoing constitutes the substance of all of the evl 
dence adduced in the case. 
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21 Thereupon, after argument of counsel for the re¬ 
spective parties, the court, on September 29, 1938, 
decided the case in favor of the defendant, ruling that un¬ 
der no theory could the plaintiff recover, because at the 
time of the installation of the said oilburner, it became a 
part of the realty, and was such at the time of the foreclos¬ 
ure of the said second deed of trust upon said premises; 
that failure to record the conditional sales agreement 
passed title to the defendant herein; that the defendant 
did not wrongfully convert the said oilburner to the defen¬ 
dant’s use when it sold to a third party, said real-estate, 
after the said foreclosure sale; to which several rulings of 
the court the plaintiff then and there duly noted an excep¬ 
tion, which exception was entered on the minutes of the 
court, and, thereupon, the court entered its finding in favor 
of the defendant, to which the plaintiff then and there duly 
excepted, which exception was duly noted on the minutes 
of the court. 

Thereafter, October 3, 1938, the plaintiff filed a motion 
for a new trial, which motion was, by the court, overruled, 
to which ruling the plaintiff noted an exception, which was 
duly noted on the minutes of the court, and that thereafter, 
on December 19, 1938, judgment was entered in favor of 
the defendant to which plaintiff duly noted an exception, 
which was duly noted on the minutes of the court. 

And now the plaintiff, by its counsel, tenders this, its bill 
of exceptions, and moves the court to sign the same, which 
motion is granted, and which is, by the court, accordingly 
done, in duplicate, now for then, this 23rd day of June, 
1939. 


NATHAN CAYTON 
Judge 

The foregoing Bill of Exceptions is agreed upon between 
counsel for the respective parties in this cause as correct. 

ABE M GOLDSTEIN and 
LEVI H. DAVID 

by ABE M GOLDSTEIN 
Attorneys for Plaintiff 

HERMAN MILLER 
Attorney for Defendant 
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22 In the Municipal Court of the District of Columbia 

At Law No. 370-003 

L. P. Steuart & Bro., Inc., a corporation, Plaintiff 

vs. 

Capital View Realty Company, Inc., a corporation. Defen¬ 
dant 

Designation of Record for the United States Court of Ap¬ 
peals for the District of Columbia 

The Clerk of the Municipal Court of the District of Co¬ 
lumbia will please include in the transcript of the record 
for review on writ of error, granted on February 4, 1939, 
by the United States Court of Appeals for the District of 
Columbia, in the above entitled case, the following: 

1. Declaration and bill of particulars, filed May 18, 1938. 

2. Memo: Summons issued May 20,193S, returnable June 
13,1938,10 A M: defendant served on June 3, 1938. 

3. Memo: June 13, 1938, case continued to July 6, 1938, 
by defendant. 

4. Memo: July 6,1938, case returned to files. 

5. July 28,1938, trial had before Judge Aukum, and find¬ 
ing for plaintiff for Three Hundred Dollars. 

6. August 2, 1938, Motion for new trial by defendant. 

7. August 8, 1938, Hearing by Judge Aukum on defen¬ 
dant’s motion for new trial. 

8. August 24, 1938, defendant’s motion for new trial 
granted by Judge Aukum, and finding for plaintiff entered 
on July 28, 1938, vacated and set aside. 

9. September 29, 1938; trial had before Judge Cavton, 
and finding entered for defendant, to which plaintiff notes 
an exception. 

10. Plaintiff’s motion for new trial filed by plaintiff on 
October 3, 1938 set for hearing before Judge Cayton on 

October 10, 1938. 

23 11. Memo: Order extending time to October 14, 
1938, to hear plaintiff’s motion for new trial. 

12. Order of Court by Judge Cayton, dated December 19, 
1938, overruling plaintiff’s motion for new trial; Judgment 
for defendant and costs, on finding, entered December 19, 
1938. Plaintiff notes an exception to ruling of Court. 

13. Mandate of the United States Court of Appeals for 
the District of Columbia, dated February 4, 1939, to Hon- 
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orable Nathan Cayton, Judge of the Municipal Court, 
granting Writ of Error on petition of plaintiff. 

14. Assignment of Errors. 

15. Bill of Exceptions. 

16. This designation of record. 

ABE M GOLDSTEIN, 

Bond Building 

LEVI H DAVID 
Bond Building 
Attorneys for Plaintiff — 
Plaintiff in error 

Service is hereby accepted of the foregoing designation 
of record, a copy thereof having been delivered to me, on 
this 14th day of February, 1939. 

(s) HERMAN MILLER 
Attorney for Defendant 
Defendant in error. 

#1 Thomas Circle, N. W. 

24 Municipal Court of the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the 
District of Columbia, hereby certify the foregoing pages, 
numbered from 1 to 23, both inclusive, to be a true and 
correct transcript of the record, according to direction of 
counsel herein filed, copy of which is made part of this 
transcript, in Cause, At Law, No. 370003, wherein L. P. 
Steuart & Bro., Inc., a corporation, is Plaintiff, and Cap¬ 
ital View Realty Co., Inc., a corporation, is Defendant, as 
the same that remains upon the files and of record in said 
Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 28th day of June, 1939. 

BLANCHE NEFF 

(Seal) Clerk 

Endorsed on Cover: No. 7455. L. P. Steuart & Bro., 
Inc., &c., Plaintiff in Error, vs. Capital View Realty Co., 
Inc., &c., United States Court of Appeals for the District 
of Columbia Filed June 30 1939 Joseph W. Stewart, Clerk 
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In the 


Hittteit States Court of Appeals for the 
District of Columbia 

April Term, 1939. 

No. 7455. 


L. P. Steuart & Bro., Inc., a corpora¬ 
tion, 

Plaintiff-in-error, 
vs. 

Capital View Realty Company, Inc., 
a corporation, 

Defendant-in-error. 

IN ERROR TO THE MUNICIPAL COURT OF THE 
DISTRICT OF COLUMBIA. 


Statement of the Case. 

In the above case this Court granted a writ of error 
(R. 8-9) to review the final judgment of the Municipal 
Court of the District of Columbia, dated December 19, 
1938 (R. 8), in favor of defendant-in-error, Capital 
View Realty Company, Inc., a corporation, defendant 
in the trial court, and against the plaintiff-in-error, L. 
P. Steuart & Bro., Inc., a corporation, plaintiff below, 
in an action of trover and conversion of a certain oil 
burner, together with the necessary equipment and ap¬ 
pliances, the fair market value of which, as of August, 
1937, was $337.50, according to the evidence in behalf 
of the plaintiff (testimony of witness Tuxhorn, R. 16), 
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which valuation was not contradicted by the defend¬ 
ants only witness, R. D. Evans, its vice president 
(R. 16). 

The parties will be referred to as they were aligned 
in the trial court. 

The trial was before Judge Cay ton, a Judge of the 
Municipal Court, without a jury. At the conclusion of 
all the evidence by the respective parties, which was 
undisputed, and after argument by their respective 
counsel, the Court, on September 29, 1938, entered a 
finding in favor of the defendant, to which the plain¬ 
tiff duly noted an exception (R. 6-17). 

The plaintiff filed a motion for a new trial (R. 6-7,17) 
on various grounds (R. 7), which the Court overruled, 
and judgment was entered in favor of the defendant, 
with costs against the plaintiff, to which the plaintiff 
duly noted an exception (R. 8, 17). 

Assignment of errors was duly served and filed (R. 

10 - 12 ). 

The bill of exceptions sets forth the substance of 
all of the evidence adduced in the case (R. 12-16). 

Three witnesses testified in behalf of the plaintiff 
(R. 13-16), and one for the defendant (R. 16), but the 
evidence submitted on behalf of the plaintiff was undis¬ 
puted, as will hereinafter appear. 

The pleadings consists of plaintiff’s declaration, filed 
May 18, 1938 (R. 1-2), contains two counts, each in 
trover and conversion (R. 1-2). The difference be¬ 
tween the counts is that in the first count (R. 1-2) the 
plaintiff alleged that it was possessed of the oil burner, 
equipment and appliances, on October 29, 1936 (R. 1), 
and that the defendant converted the said chattels to 
its own use on that day (R. 2), whereas, in the second 
count, the plaintiff alleged that it vras possessed of 
the said chattels as of April 15, 1937, and that the 
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conversion of the same by the defendant occurred on 
the last mentioned date (R. 2). The chattels are fully 
described in each count (R. 2), and also in the plain¬ 
tiff’s bill of particulars (R. 3). The plaintiff alleged 
the value to be $375 (R. 2-3). 

On June 3, 1938, the defendant was served, and on 
the return day, June 13, 1938, on defendant’s motion, 
the case was continued (R. 4). The trial occurred on 
September 29, 1938 (R. 12), both sides being repre¬ 
sented by counsel (R. 13), but “ no pleadings of any 
kind were filed by the defendant” (R . 16), and the 
plaintiff was not advised of the contention of the de¬ 
fendant until it was made known at the trial. While 
it is true that in this tort action—being for less than 
$500, under a rule of the Municipal Court, the plaintiff 
could not compel the defendant to hie a pleading set¬ 
ting forth an answer to the plaintiff’s declaration, it 
would have been most appropriate if the defendant 
had filed a pleading in this action of trover and con¬ 
version, and disclosed its defense of record, if any it 
claimed. 


The Facts. 

In April, 1936, the defendant was the owner of prem¬ 
ises 4924 Central Avenue, N. E., this city, subject to 
recorded first and second deeds of trusts against said 
premises (R. 13); that the payee of the note secured 
by the second deed of trust was the defendant —Bill of 
Ex., plaintiff’s evidence (R. 13); Bill of Ex., evidence 
of R. D. Evans, defendant’s vice president (R. 16). 

The defendant owned the lot and erected the house 
thereon, but at no time did defendant install an oil 
burner in the premises (Bill of Ex., R. D. Evans, R. 
16). 

In the said month of April, 1936, one Lawson V. 
Harrell, an infant, whose infancy was then known to 
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defendant, purchased from the defendant the said 
premises, subject to the aforesaid first and second deeds 
of trusts (R. 13). 

It, therefore, appears that the defendant was the 
owner of said real estate, while at the same time the 
defendant was the payee of the note secured by the 
second trust against said real estate. 

After said infant and his wife went into possession 
of the premises, he agreed to purchase from the plain¬ 
tiff, on written conditional sales contract, dated Sep¬ 
tember 9, 1936 (R. 13), for $375, an oil burner, which 
was installed in the aforesaid premises; that said in¬ 
fant made an initial payment to the plaintiff of $25, 
and by the terms of the conditional sales agreement 
he agreed to make monthly payments until the balance 
was paid (R. 13). 

The conditional sales agreement, which was not re¬ 
corded, was offered in evidence and was in the cus¬ 
tomary form, containing the usual provision that title 
to the oil burner remained in the seller, the plaintiff, 
until the balance of the purchase price was paid (R. 
13). 

Prior to the installation of the oil burner, the said 
infant informed R. D. Evans, defendant’s vice presi¬ 
dent, that he, the infant, intended to have installed an 
oil burner in the said premises, the infant asking Evans 
if any permits were required (R. 13). 

On or about October 26, 1936, Lawson V. Harrell, 
still an infant, paid to the plaintiff the balance, $350, 
for the oil burner, which had been installed in said 
premises (R. 13). 

Thereafter, said infant defaulted in the payment of 
the note, which was secured under the aforesaid second 
deed of trust on said real estate, which note continued 
to be owned and held by the defendant, Capital View 


5 


Realty Company, Inc., as the payee thereof (R. 13-16) 
under the circumstances hereinbefore set forth. The 
infant also was in default under the aforesaid first deed 
of trust against the real estate, as well as for taxes 
against the same. 

The defendant ordered a foreclosure of the real 
estate under the second deed of trust (R. 16, 13, 14), 
which foreclosure occurred in April, 1937 (R. 16). 
Lawson V. Harrell had not then reached his majority 
(R. 12). 

At the foreclosure sale, the real estate “was bid 
in by one Mary Moore, who, the defendant admitted, 
was its employee and ‘straw’ ” (Bill of Ex., plaintiff’s 
evidence, R. 13; testimony, R. D. Evans, defendant’s 
vice president, R. 16). 

In April, 1937, following the foreclosure of the real 
estate, the infant was dispossessed of the same by 
landlord and tenant proceedings brought by the de¬ 
fendant herein against him (R. 13-16); that there¬ 
after, in April, 1937, the defendant took possession of 
the premises, “when the defendant found the oil burner 
installed in the premises” (Bill of Ex., testimony of 
R. D. Evans, defendant’s vice president, R. 16). Evans 
also testified “that the defendant never installed any 
oil burner in said premises; that after the foreclosure 
sale defendant made certain repairs to the premises, 
and, thereafter, the defendant sold and conveyed the 
said premises, including the oil burner therein, to a 
third party; that the defendant knew that said oil 
burner had been installed in said premises by the plain¬ 
tiff ” (R. 16). 

After the infant was dispossessed he never had 
access to said premises (R. 14). 

On cross-examination, the quondam infant testified 
that although the oil burner vras in the premises prior 
to his being dispossessed, he at no time disconnected 
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the oil burner, nor did he at any time make demand 
on the defendant to disconnect or deliver the oil burner 
to him, or to anyone for him (R. 14). 

On November 4 , 1937 , about one month after said 
Laivson V. Harrell became of age he notified the 
plaintiff of his disaffirmance of the aforesaid condi¬ 
tional sales contract he had entered into with the 
plaintiff for the purchase of the oil burner, and de¬ 
manded of the plaintiff the return of the purchase 
price, viz., $ 375 ; that upon the plaintiff's refusal to 
comply, the quondam infant sued the plaintiff for said 
purchase price, in the Municipal Court, on December 
21 , 1937 , and recovered a judgment against the plain¬ 
tiff herein for $ 375 , which plaintiff satisfied (R. 14). 

While the bill of exceptions in the instant case re¬ 
cites that, prior to the filing of the above mentioned 
suit against the plaintiff, the quondam infant also 
filed a suit against the defendant herein, in the Dis¬ 
trict Court, wherein he claimed the value of the oil 
burner (R. 14), but the bill is silent as to whether or 
not the suit last mentioned was prosecuted to a con¬ 
clusion. 

When Harrell, the quondam infant, disaffirmed the 
aforesaid conditional sales agreement and made de¬ 
mand on the plaintiff for the return of the purchase 
price of $375, Richard L. Counts, assistant treasurer 
of the plaintiff, informed R. D. Evans, defendant’s 
vice president, of the disaffirmance of said conditional 
sales agreement by the quondam infant; and said 
Counts, on behalf of the plaintiff, made demand on 
defendant for the return of the oil burner; that de¬ 
fendant’s said vice president advised Counts that the 
defendant would do nothing about the matter; there¬ 
after, plaintiff’s attorney made written demand on the 
defendant to pay the plaintiff for the oil burner, but 
defendant made no reply (R. 14-15). 
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R. D. Evans, defendant’s vice-president, admitted 
(R. 16) that he talked to said Counts in December, 
1937, about the oil burner; and he also admitted that, 
subsequently, the defendant received a registered let¬ 
ter from plaintiff’s attorney, requesting payment for 
the oil burner, and that no reply was made to the let¬ 
ter (R. 16). 

To prove that the oil burner is a removable fixture, 
David B. Tuxhorn (R. 15-16), an expert, an employee 
of plaintiff for the past four years, testified that he 
was a graduate of the University of Illinois as a me¬ 
chanical engineer; that he had over twelve years ex¬ 
perience as a heating, oil burner and estimating en¬ 
gineer; that the removal of the oil burner installed in 
premises 4924 Central Avenue, N. E., was a very 
simple matter, and that its removal w’ould not in any 
way affect the construction of the building, or the 
concrete walls or the floor; that the installation and 
removal of any house-heating oil burner was well 
known to the trade as a very simple one and was be¬ 
ing frequently done in houses in the District of Co¬ 
lumbia; that the value of the oil burner installed in 
4924 Central Avenue, N. E., as of August, 1937, was 
$337.50 (R. 15). 

On cross-examination (R. 15), the witness testified 
that the oil tank of the oil burner was fastened to the 
concrete floor of the premises by four small screws, 
but the removal of the screws would not damage the 
concrete floor, or the construction thereof; that there 
were pipes, 14" in diameter, leading from the oil tank 
to the oil burner, and the removal of these pipes would 
not affect or damage the structure of the premises; 
that neither would the removal of the 2" fill pipe, 
leading from the oil tank to the outer wall of the build¬ 
ing, in any manner affect or damage the structure of 
the residence; that witness arrived at the price of 
$337.50, as the value of the oil burner, it having been 
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used one heating season; that the life of an oil burner 
is ten years, and deducting 10%, which was reasonable, 
the fair market value of the oil burner, as of August, 

1937, was $337.50. 

The instant case was tried twice. At the first trial, 
before Judge Aukam, he made a finding, on July 28, 

1938, for the plaintiff for $300 (R. 4), but on August 
24, 1938, he granted defendant’s motion for a new 
trial, setting aside his previous finding for the plain¬ 
tiff (R. 6). Judge Aukam rendered no oral or writ¬ 
ten opinion in explanation of his changed view of the 
law involved in the case. 

Thereafter, upon retrial before Judge Cay ton, he 
made a finding for the defendant (R. 6), upon which 
judgment was entered (R. 8), but he, likewise, filed 
no oral or written opinion. 

The bill of exceptions, however, recites (R. 17) that 
Judge Cay ton ruled that under no theory could the 
plaintiff recover, holding that the oil burner became 
a part of the realty, and was such at the time of the 
foreclosure of the second deed of trust upon the prem¬ 
ises; and further, that failure to record the conditional 
sales agreement passed title [to the oil burner] to 
the defendant; and he concluded that the defendant 
did not wrongfully convert the oil burner to the de¬ 
fendant’s use when it sold the real estate to a third 
party, after the foreclosure sale (R. 17). 

Assignment of Errors. 

The Municipal Court (Judge Cayton) committed the 
following errors: 

1. In holding that the oil burner, described in the 
evidence, installed in premises 4924 Central Avenue, 
N. E., was an irremovable fixture. 

2. In not holding that the oil burner was a removable 
fixture. 


9 


3. In holding that the written conditional sales con¬ 
tract between the plaintiff and Lawson V. Harrell, 
infant, covering the oil burner, should have been re¬ 
corded, before the plaintiff could recover the fair 
market value of said oil burner from the defendant 
for a conversion thereof by the defendant. 

4. In holding that an ordinary oil burner, as cus¬ 
tomarily installed in a residence, becomes a part of 
the realty, and is irremovable by the vendor named 
in an unrecorded conditional sales contract, upon dis¬ 
affirmance by an infant vendee in such contract within 
one month after such infant becomes of age. 

5. In not holding that the second deed of trust on 
premises 4924 Central Ave., N. E., was invalid because 
the defendant was the owner of the real estate at the 
same time the defendant caused itself to become the 
owner of the note thereunder—payable to itself; and in 
not deciding that by reason thereof, title to the oil 
burner could not pass to the defendant upon foreclosure 
of the said deed of trust. 

6. In holding that upon foreclosure of the second 
deed of trust upon premises 4924 Central Ave., N. E., 
securing the defendant, the title to the oil burner 
passed to the defendant, through its “straw” at such 
sale, and which thereby divested the plaintiff of all 
rights to the oil burner, or the right to recover from 
the defendant the value thereof. 

7. In not deciding that after the foreclosure sale of 
said real estate, the retention and dominion by the 
defendant of the oil burner were subject to the dis¬ 
affirmance of the conditional sales contract by Lawson 
V. Harrell within about one month after the latter 
became of age. 

8. In not holding that the disaffirmance of the con¬ 
ditional sales contract between Lawson V. Harrell 
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and the plaintiff, within about one month after said 
Harrell became of age was a lawful right in said 
quondam infant so to do. 

9. In not holding that the taking of possession by 
the defendant, through its employee, or “ straw/ ’ of 
the oil burner at the time of the foreclosure sale of 
the second deed of trust on said real estate, was sub¬ 
ject to disaffirmance of the conditional sales contract, 
covering said oil burner, which had been entered into 
between the plaintiff and said Lawson V. Harrell, 
when the latter was an infant. 

10. In not holding that the defendant, on or about 
August 15, 1937, wrongfully converted to its own use 
the said oil burner, and that the plaintiff was entitled 
to recover from the defendant the fair market value 
thereof as of the time of such conversion. 

11. In not finding that the plaintiff was entitled to 
recover $337.50, with interest, by reason of the wrong¬ 
ful conversion of the oil burner by the defendant, 
because about a month after said infant became of 
age he disaffirmed his conditional sales contract, and 
because he thereafter sued the plaintiff for the pur¬ 
chase money of said oil burner, recovered, and the 
plaintiff satisfied the judgment in favor of said quon¬ 
dam infant. 

12. In refusing to enter a finding for the plaintiff 
for $337.50, with interest, the fair market value of 
said oil burner at the time of the wrongful conversion 
by the defendant of the same, all of which is disclosed 
by the undisputed evidence. 

13. In holding that under no theory could the plain¬ 
tiff recover against the defendant. 

14. In entering a finding for defendant. 

15. In entering judgment for defendant. 
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Questions of Law Involved. 

The questions of law which arise on the assigned 
errors are as follows: 

I 

The oil burner installed in premises 4924 Central 
Avenue, N. E., this city, on or about September 9, 
1936, was a removable fixture, and the same did not, 
upon its installation, become a part of the said real 
estate. 


II 

As between the plaintiff and the defendant (the lat¬ 
ter not being a creditor within the classification of 
“third persons acquiring title to said property from 
said purchaser” under D. C. Code 1929, Title 25, Sec. 
179, 31 Stat. 1275, c. 854, Sec. 547, Code, D. C., 1924, 
43 Stat. 1103, c. 417) it was not necessary to have 
recorded the written conditional sales contract, en¬ 
tered into on or about September 9, 1936, between the 
plaintiff—conditional vendor—and the infant, Lawson 
V. Harrell—conditional vendee, covering the said oil 
burner, which was installed in premises 4924 Central 
Avenue, N. E., this city. 


HI 

The infant, Lawson V. Harrell, (a) having paid to 
the plaintiff the entire purchase money for the said 
oil burner during the infancy of said Harrell, (b) the 
disaffirmance of the conditional sales contract, covering 
said oil burner, by said quondam infant within about 
one month after he became of age, (c) the fact that 
said Harrell, after becoming of age, having sued the 
plaintiff for the purchase price of said oil burner and 
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having obtained judgment therefor, which the plaintiff 
satisfied, (d) the fact that Capital View Realty Com¬ 
pany, Inc., defendant, having taken the possession of 
the oil burner, and having converted the same to its 
own use by a sale thereof, the plaintiff—the owner of 
said oil burner—became entitled to recover from the 
defendant the fair market value of the said oil burner 
as of the date of the conversion thereof by the de¬ 
fendant. 


IV 

The defendant did not become invested with the 
title to the oil burner, by reason of the bidding in by 
the defendant, through its employee and “straw,” of 
premises 4924 Central Avenue, N. E., in April, 1937, 
upon the foreclosure sale of said premises under the 
second deed of trust upon said premises. 

V : 

After the foreclosure sale of the real estate, under 
the second deed of trust, the dispossession of the in¬ 
fant from said premises through landlord and tenant 
proceedings filed by the defendant against said infant, 
the taking of possession of the premises, including the 
oil burner, by the defendant, the sale and delivery by 
defendant of the oil burner, constituted a wrongful 
conversion of the oil burner by the defendant. 

VI 

i 

In view of the undisputed testimony, the plaintiff is 
entitled to a judgment against the defendant, in the 
sum of $337.50, with interest from August 15, 1937, 
the date of the wrongful conversion and sale of the 
oil burner by the defendant. 
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ARGUMENT. 


I. 


The oil burner was a removable fixture, and the 
same did not, upon its installation in premises 4924 
Central Avenue, N. E., become part of the real estate. 

Holt v. Henley, Trustee, 232 U. S. 637. 

Detroit Co. v. Sisterville Brew. Co., 233 TJ. S. 
712. 

J. L. Mott Iron Works v. Middle States Co., 17 
App. Cas. D. C. 584, 593 (1901). 

Palm, et al., v . Bachrach, 55 App. Cas. D. C. 302, 
304, 5 F. (2d) 125 (1925). 

Futrovsky v. U. S., 62 App. Cas. D. C. 235, 66 
F. (2d) 508 (1933). 

Standard Plumbing Supply Co. v. Gulesian, 8 
N. E. (2d) Mass. 508 (1937). 

Commercial Credit Co. v. Gould, 275 Mass. 48, 
52. 

Stiebel v. Beudette and Graham Co., 175 N. E. 
267 Mass. (1931). 

Holland Furnace Co. v. Lithuanian Bldg. <& Lorn 
Assn., 286 Ill. Ap. 453. 

In Holt v. Henley, 232 U. S. 637, 640, supra, the 
Court held that: 

“Where the addition to the premises covered 
by the mortgage is not in its nature an essential 
indispensable part of the completed structure 
contemplated by that instrument, and its removal 
would not affect the integrity of that structure, 
the mortgagee takes just such interest in the 
addition as the mortgagor acquired, no more no 
less. 

“A sprinkler plant placed on mortgaged prem¬ 
ises after the execution of that instrument and 
under an unrecorded conditional sales agreement 
held not to have attached to the freehold or to 
be covered by the after acquired property beyond 
the extent which the mortgagor had acquired, 
193 Fed. Rep. 1020, reversed.” 
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At page 641, the Court said: 

“Removal would not affect the integrity of 
the structure on which the mortgagee advanced. 
To hold that the mere fact of annexing the sys¬ 
tem to the freehold overrode the agreement that 
it should remain personalty and still belong to 
Holt would be to give a mystic importance to 
attachment by bolts and screws.” (Italics sup¬ 
plied.) 

In Palm, et al., v. Bachrach, supra, this Court held 
that a conditional sale of an electric freight elevator, 
to a tenant, stipulating that the elevator should re¬ 
main the seller’s property until final payment of the 
purchase price, effectually reserved the right in the 
conditional vendor to remove the elevator in case of 
default in stipulated payments, and such right was 
superior to any right which either the lessee or the 
lessor then acquired in the elevator as being a fixture. 
It was also held that Bachrach, assignee of the lease 
of the premises wherein the elevator had been pre¬ 
viously installed under conditional sale agreement, and 
who purchased the business of the original lessee, 
■was not a third person “acquiring title to said prop¬ 
erty (elevator) from said purchaser, and accordingly 
is not within the terms of the statute” (referring to 
Sec. 547, Code, D. C. 1924, as amended; Sec. 179, 
Title 25, D. C. Code, 1929). Citing cases. 

If fixtures can be removed without substantial in¬ 
jury either to the realty or to the fixtures, they remain 
personalty, and are not part of realty. Futrovsky v. 
U. S., 62 App. Cas. D. C. 235, 66 F. (2d) 215 (1933), 
supra, and in which it was also held that the removal 
of the refrigerating machine, although it would deface 
the concrete floor underneath, ■would not be “substantial 
damage” to the realty. 

In the instant case, the undisputed evidence is (R. 
15-16) that the oil tank was fastened to the concrete 
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floor by four small screws, and that the removal of the 
screws would not damage the concrete floor, or the 
construction of the premises; that the removal of the 
small pipes leading from the oil tank to the oil burner, 
and the removal of the fill pipe, leading from the oil 
tank to the outer wall of (R. 15) the building would 
not in any manner affect or damage the premises (R. 
16). 

In each of the following cases it was held that the 
fixtures indicated remained personalty and were re¬ 
movable. Lincoln National Life Ins. Co. v. Vodnick , 
6 N. E. (2d) 503 (bake ovens); Holland Furnace Co. 
v. Lithuanian Bldg, and Loan Assn., 286 Ill. App. 453, 
3 N. E. (2d) 934 (furnace); Sellitto v. Heating and 
Plumbing Finance Corp., 117 N. J. Eq. 19 (plumbing 
and heating apparatus); Standard Plumbing Supply 
Co. v. Gulesian, 8 N. E. (2d) Mass. 508 (oil burner); 
Commercial Credit Co. v. Gould, 275 Mass. 48, 52 (re¬ 
frigerating equipment); Stiebcl v. Beudette and Gra¬ 
ham Co., 175 N. E., 267 Mass, (oil-heating mechanism 
and refrigerating system); Mott Iron Works v. Middle 
States Co., 17 App. Cas. D. C. 584, 593 (radiators). 


II. 

It was not necessary to record the conditional sales 
agreement between the plaintiff and Lawson V. Har¬ 
rell, infant. 

Mott Iron Works v. Middle States Co., 17 App. 

Cas. D. C. 584, 593, 597 (1901). 

Palm, et at., v. Bachrach, 55 App. Cas. D. C. 

302, 304, 5 F. (2d) 125 (1925). 

Stern v. Rosenberg, 67 App. Cas. D. C. 99, 89 F. 
(2d) 843 (1937). 

Higgins v. Central Cigar Co., 59 App. D. C. 9, 
32 F. (2d) 400 (1929). 

C. I. T. Corp. v. Carl, 66 App. Cas. D. C. 232, 
233, 85 F. (2d) 809 (1936). 
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Sears Roebuck Co. v. Merritt, 50 W. L. R. 55 
(S. C. D. C.), following Minnix v. Smith, 33 
App. Cas. D. C. 357, 364 (1909). 

Holt v. Henley, Trustee, 232 U. S. 637, 640 
(1914). 

Harkness v. Russell, 118 U. S. 663 (1886). 

The D. C. statute relating to the recording of condi¬ 
tional sales contracts (Sec. 547, Code, D. C., 1924, as 
amended; Sec. 179, Title 25, Code, D. C., 1929) pro¬ 
vides: 


“No conditional sale of chattels in virtue of 
which the property is delivered to the purchaser, 
but by the terms of which the title is not to 
pass until the price of said chattels is fully 
paid, where the purchase price exceeds $100, 
shall be valid as against third persons acquiring 
title to said property from said purchaser with¬ 
out notice of the terms of said sale, unless the 
terms of said sale are reduced to writing and 
signed by the parties thereto and acknowledged 
by the purchaser and filed in the office of the 
recorder of deeds of the District of Columbia, 
and said writing shall be indexed as if the pur¬ 
chaser were a mortgagor and the seller a mort¬ 
gagee of such chattels, and shall be operative as 
to third persons without actual notice of it from 
the time of being filed * * 

In C. I. T. Cory. v. Carl, 66 App. Cas. D. C. 232, 
233, 85 F. (2d) 809, supra, this Court held that the 
conditional sales contract, though unrecorded, gives 
rise, in the conditional vendor’s favor, to a lien su¬ 
perior to the claim of the judgment creditor against 
the automobile, being the chattel involved, citing Hig¬ 
gins v. Central Cigar Co., 59 App. Cas. D. C. 9, 32 F. 
(2d) 400, which also held that an unrecorded condi¬ 
tional sale was valid as against a levying judgment 
creditor of the conditional vendee, and that such judg¬ 
ment creditor is not wdthin the classification of “third 
persons acquiring title” under D. C. Code 1929, Title 
25, Sec. 179, 31 Stat., c. 854, Sec. 547, 43 Stat. 1103, 
c. 417, Sec. 547, D. C. Code, 1924. 





17 


In Palm v. Bachrach, 55 App. Cas. D. C., at page 304, 
supra, this Court said: 

“It should be noted that Bachrach does not 
claim to have purchased the elevator, nor to be 
the present owner of it, consequently the agree¬ 
ment respecting the acknowledgment and record¬ 
ing of the conditional sale contract is irrelevant.’’ 

Similarly, in the instant case, the defendant does not 
claim that it purchased the oil burner from the infant 
Harrell. 

In Stern Co. v. Rosenberg, 67 App. Cas. D. C., 99, 
89 F. (2d) 843, supra, this Court said (p. 101): 

• 

“We may point out that the statute in no way 
affects the general rule announced in the Hark- 
ness case (118 U. S. 663) in so far as it relates 
to the validity of such an agreement ‘ as against 
the parties to the transaction.’ Indeed, we have 
held that a conditional agreement is valid, 
‘though unrecorded,’ except ‘as against third per¬ 
sons acquiring title to said property from said 
purchaser without notice of the terms of said 
sale.’ ” 

In the Sterv^Rosenberg case, supra, this Court held 
that the conditional sales recording statute may not be 
broadened in scope by construction. 

In Mott Iron Works v. Middle States Co., 17 App. 
Cas. 584, this Court at page 597, approved the lan¬ 
guage contained in the case of Binkley v. Forkner, 117 
Ind. 177, 184: 

“A prior mortgagee cannot occupy the attitude 
of an innocent purchaser.” 
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m. 


That in view of the disaffirmance of the conditional 
sales contract by the quondam infant, within about 
one month after he became of age, and who sued 
the plaintiff for the purchase money and recovered 
judgment, which the plaintiff satisfied; the defendant 
having taken possession of the oil burner, and con¬ 
verted the same to its own use by sale thereof—the 
plaintiff is entitled to recover from the defendant the 
fair market value of the said oil burner. 

In MacGreal v. Taylor, 167 U. S. 688, 689, the Court 
held: 

“Upon the disaffirmance by an infant of his 
contract, the contract is annulled on both sides, 
and the parties revert to the same situation as if 
the contract had not been made.” 

* * *“for it is not a condition of the disaf¬ 
firmance by an infant of a contract made during 
infancy that the consideration received be re¬ 
turned, if, prior to such disaffirmance and during 
infancy, the specific thing received has been dis¬ 
posed of, wasted or consumed and cannot be re¬ 
turned.” 

When an infant becomes of age and disaffirms his 
contract, title to the property reverts to the vendor. 

In Curtice Co. v. Kent, 89 Neb. 496, it is held: 

“When an infant disaffirms a conditional sales 
contract, the parties stand in the same relation 
to each other as to the property sold, as they 
would if it had been a disaffirmance of an ordi¬ 
nary sale. * * * The title to the property 
bought by the infant remains in the vendor and 
the right to recover partial payments made, if 
any, rests with the infant.” 

In WUliston on Contracts (revised ed.), Sec. 237, p. 
699, the author says: 
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“The disaffirmance is not regarded as a new 
contract of rescission or transfer of title by the 
infant, but rather as a destruction or wiping out 
of the original contract or transfer.” 

In Note 4 to same section, it is stated: 

“The disaffirmance of a contract made by an 
infant nullifies it and renders it void ab initio, 
and the parties are returned to the same con¬ 
dition as if the contract had never been made” 
(citing Grissom v. Beadelman, 25 Okla. 343, 129 
Pac. 853, 857). 

The title and right to possession of the oil burner 
in the instant case were reinvested in in the plaintiff 
as of the date of the conditional sales contract between 
the plaintiff and the infant, namely, September 9, 1936. 


IV. 


The foreclosure sale under the second deed of 
trust on the real estate to an employee of defendant 
as its “straw” did not invest the title to the oil burner 
in defendant’s “straw” purchaser. 

Assuming, for the sake of argument, the validity of 
the second deed of trust, the title to the oil burner 
did not pass to the defendant, through its employee- 
straw purchaser. 

Holt v. Henley, Trustee, 232 U. S. 637, 640 
(1914). 

Lawyers Mortgage and Investment Corp. of Bos¬ 
ton v. Paramount Laundries, 191 N. E. 398, 
Mass. (1934). 

New England Road Machinery Co. v. Quincy Co., 
159 N. E. 308 (1935). 

In Holt v. 'Henley, Trustee, supra (unrecorded con¬ 
ditional sales contract covering a sprinkler system in 
premises encumbered by a mortgage), the Supreme 
Court, at page 640, said: 
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“We now turn to the claim of the mortgagees. 
This is based upon the clause extending the mort¬ 
gage to plant that may be acquired and placed 
upon the premises while the mortgage is in force, 
coupled with the subsequent attachment of the 
system to the freehold. But the foundation up¬ 
on which all their rights depend is the Virginia 
statute giving priority to purchasers for value 
without notice over Holt’s unrecorded reserva¬ 
tion of title; and as the mortgage deed was 
executed before the sprinkler system was put in 
and the mortgagees made no advance on the faith 
of it, they were not purchasers for value as 
against Holt (York Manufacturing Co. v. Cas¬ 
sell, 201 U. S. 344, 351, 352). There are no 
special facts to give them a better position in 
that regard. But that being so, what reason 
can be given for not respecting Holt’s title as 
against them? The system was attached to the 
freehold, but it could be removed without any 
serious harm for which complaint could be made 
against Holt, other than the loss of the system 
itself.” 

In the instant case, the conditional sales contract was 
subject to disaffirmance by the infant within a reason¬ 
able time after he became of age ( Myers v. Hurley Mo¬ 
tor Co., 273 U. S. 18, S. C., 57 App. Cas. D. C. 145, 18 
F. [2] 187). 

The infant, in the instant case, within about a month 
after he became of age, disaffirmed, sued the plaintiff, 
recovered judgment for the purchase money, which 
the plaintiff satisfied. Therefore, title to the oil burner 
then reverted to the plaintiff. As between the plaintiff 
and the defendant, Capital View Realty Co.—the in¬ 
fant’s mortgagee, the mortgagee did not acquire a bet¬ 
ter title to the oil burner than the conditional vendor, 
the plaintiff here. Compare Stern Co. v. Rosenberg, 
67 App. Cas. D. C. 99, 101. 
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The Invalidity of the Second Deed of Trust. 

The undisputed evidence is that in April, 1936, the 
defendant was the owner of premises 4924 Central 
Avenue, N. E., subject to recorded first and second 
deeds of trusts (R. 13); that the payee of the note 
secured by the second trust was the defendant, Capital 
View Realty Co. (R., pp. 13, 16); that in April, 1936, 
the defendant sold the premises to the infant, Harrell, 
subject to the said first and second trusts (R. 13). 

It, therefore, appears that the defendant was the 
owner of said real estate, and at the same time the 
defendant was the payee of the note secured by said 
deed of trust, under which the foreclosure occurred. 

That situation is practically the same as appeared 
in the case of Dettmers v. Taylor, et al., 58 App. Cas. 
D. C. 250, 29 F. (2) 450, in which it is held that when 
a note secured by a mortgage comes into possession 
of the maker, the note and mortgage securing it are ex¬ 
tinguished. 

Therefore, we submit that the ultimate result was 
that, as the second deed of trust was invalid, the fore¬ 
closure sale could in no event pass title to the real 
estate and the contention of the defendant that it ac¬ 
quired title to plaintiff’s oil burner through the fore¬ 
closure sale is without foundation. 
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V. 

After the foreclosure sale of the real estate, the 
dispossession of the infant of the premises, the tak¬ 
ing possession of the premises, including the oil 
burner, by the defendant, the sale and delivery by 
defendant to its purchaser of the oil burner consti¬ 
tuted a wrongful conversion of the oil burner by the 
defendant. 

Lawyers Mortgage and Investment Cory, of Boston 
v. Paramount Laundries, 191 N. E. 398 (1934), in which 
the Court held that a 

“ Finding that purchaser of realty at mort¬ 
gage foreclosure sale intended to hold laundry 
machinery in building as its own property would 
have refused to comply with any of conditional 
seller’s demands to surrender the machinery, 
held to warrant finding that purchaser converted 
the property.” 

Also held: 

“Wrongful claim of dominion need not be 
manifested openly or by actual physical act to 
constitute conversion, but mere existence there¬ 
of is enough.” • • * 

In New England Road Machinery Co. v. Quincy Oil 
Co., 159 N. E. 30S, Mass. (1935), the facts were: Mort¬ 
gagee foreclosed mortgage covering realty, and he 
purchased and took possession of such realty, together 
with machinery located thereon, the right of possession 
of which machinery was in a conditional seller. The 
Court held that a conversion, as a matter of law, in 
respect to the machinery covered by conditional sales 
contract, began with the act of conversion by mort¬ 
gagee in foreclosing mortgage and purchasing and tak¬ 
ing possession of realty, together with machinery 
located thereon; and that demand and refusal were not 
necessary as a prerequisite to the conditional seller’s 
action of conversion against the mortgagee. 


23 


VL 

The plaintiff is entitled to recover under undisputed 

testimony. 

In view of the undisputed testimony that the fair 
market value of the oil burner was $337.50 on August 
15, 1937, when the defendant wrongfully converted the 
same, the finding and judgment should have been for 
the plaintiff for that amount, together with interest 
from the said date (Myers v. Hurley Motor Co., 273 U. 
S. 18, S. C. 57 App. Cas. D. C. 145). 

It is respectfully submitted that the judgment should 
be reversed, with directions to enter judgment for 
plaintiff as above stated, and with costs. 

ABE M. GOLDSTEIN, 

Bond Building, 
LEVI H. DAVID, 

Washington, D. C. 
Attorneys for Plaintiff-in-Error. 
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®mteb States Court of appeals! 

FOR THE DISTRICT OF COLUMBIA. 
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No. 7455. 


L. P. Steuart & Bro. Inc., a corporation, 
Appellant, 


v. 

Capital View Realty Company, a corporation, 

Appellee. 


In Error to the Municipal Court of the District of 

Columbia. 


APPELLEE’S BRIEF. 


STATEMENT OF THE CASE. 

The appellant filed its declaration in trover, in the 
Municipal Court of the District of Columbia, where- 
under it claimed from the appellee the sum of $375.00 
for conversion of an oil burner which it claimed to 
own. The declaration was in two counts (R. 2), both 
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of which are similar, except in the first count, the ap¬ 
pellant claimed it owned said oil burner on to wit, 
October 29th, 1936 (R. 1), and in the second count it 
claimed to be the owner on to wit, April 15th, 1937 (R. 
2 ). 

The appellee did not file any plea in that the Rules 
of the Municipal Court did not require the same in 
Class B tort cases, this being a Class B tort case. 

On July 28th, 1938, the case was tried before Judge 
Aukam of the Municipal Court sitting without a jury 
and a finding was entered for the appellant for $300.00 
(R. 4). Thereupon the appellee filed a motion for a 
new trial and after argument in open Court by coun¬ 
sel for the respective parties, Judge Aukam granted 
the said motion and set aside his finding and vacated 
the verdict on August 24th, 1938 (R. 6). On Septem¬ 
ber 29th, 1938, the case was tried before Judge Cay- 
ton, sitting without a jury and a finding was entered 
for the appellee (R. 6). Thereupon the appellant 
moved for a new trial and after argument thereon in 
open Court Judge Cayton overruled said motion on 
December 19th, 1938, and judgment was entered for 
the appellee (R. 8). 

At the trial of the case before Judge Cayton the fol¬ 
lowing facts were adduced: That in April, 1936, Law- 
son V. Harrell, then a minor, purchased premises 
4924 Central Avenue, N. E. located in the District of 
Columbia and he and his wife moved into said prem¬ 
ises (R. 14). That on September 9th, 1936, Harrell, 
while so occupying said premises with his wife as their 
home, entered into a written conditional sales agree¬ 
ment with the appellant to purchase an oil burner for 
$375.00 which was installed in the premises. The sales 
contract being in the usual form providing for reten- 
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tion of the legal title by the appellant until the pur¬ 
chase price was paid (R. 13). That on October 29th, 
1936, while Harrell was still a minor, and before any 
foreclosure sale he paid the appellant the balance of 
the purchase money (R. 13), and of course, under the 
terms of said conditional sales agreements, on Octo¬ 
ber 29th, 1936, before any foreclosure sale, the legal 
title to said oil burner passed to the said Harrell ., 
Harrell testified that in April, 1937, he defaulted in 
the payments on the first and second trusts and in the 
taxes due on said property (R. 14) and the appellee, 
as the holder of the second deed of trust, foreclosed 
said property in April, 1937, and the same was bid in 
for the appellee (R. 16). 

On the day of foreclosure, April, 1937, the said Har¬ 
rell was the owner of the legal title to said oil burner 
having fully paid the purchase price October 29th, 
1936 (R. 13). 

That Harrell was dispossessed in April, 1937 (R. 13, 
14, 16) but at no time, either before or after he was ; 
dispossessed did Harrell disconnect the oil burner or 
make a demand upon the appellee to disconnect or 
deliver it to him (R. 14). 

That in August, 1937, after the foreclosure sale and 
dispossession of Harrell, the appellee repaired the 
property and while the oil burner still remained there¬ 
in sold the premises to a third person (R. 16). 

That thereafter before suit was filed against the 
appellant by Harrell, after reaching his majority, Har¬ 
rell filed his suit in the District Court in Law Case 
dpS 9523 against the appellee (R. 14), wherein he 
claimed the value of said oil burner. Thereafter Har¬ 
rell filed his suit against the appellant for the sums 
paid for said oil burner to the appellant (R. 14). 
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When Richard Counts, the assistant treasurer of the 
appellant informed R. D. Evans, the appellee’s vice- 
president, of Harrell’s disaffirmance, and even before 
any disaffirmance the premises had been sold to a third 
person (R. 16). 

That although the bill of exceptions shows that 
prior to installation, the appellee knew thereof (R. 
13, 16), yet the bill does not disclose that the appel¬ 
lee knew of the terms of said sale or the existence 
of the conditional sales agreement, said agreement 
being unrecorded (R. 15). 

The bill of exceptions further shows that the appel¬ 
lant did not make any demand upon the appellee at 
time of the foreclosure in April, 1937, or at time the 
appellee sold the property to a third person in August, 
1937, but not until after December 21st, 1937, did such 
a demand take place on part of the appellant (R. 15, 
16). 

The witness David B. Tuxhorn admitted that the 
oil tank of the burner was held in place by screws into 
Ihe concrete of the basement floor and that the pipe 
from the exterior to the tank was driven through the 
wall of the premises. 

Answering the assignment of errors of the appellant 
the appellee says: 

1. and 2. That under the evidence adduced at the 
trial Judge Cay ton rightfully found that at the time 
Harrell fully paid the appellant for said oil burner 
the legal title thereto passed to Harrell and in con¬ 
nection with his use and enjoyment of the premises he, 
Harrell, intended that the said oil burner become a 
fixture and consequently part of the realty to which 
the subsisting second deed of trust of the appellee 
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attached; and Harrell either before or at the time of 
foreclosure sale having failed to disconnect it, the oil 
burner passed with the realty. 

3. Judge Cay ton correctly held that the appelle was 
not bound by constructive notice of the terms of the 
conditional sales agreement because it was unre¬ 
corded, the appellee not having actual knowledge of 
said terms. Further that upon payment in full of 
the purchase price of the oil burner the legal title 
thereto passed to the minor who could do with the 
same as he pleased, and which the minor attached to 
said realty as a permanent fixture. Judge Cayton 
rightfully held that no conversion had been committed 
regardless of whether the contract was recorded or 
not. The finding was not based upon the fact that 
the contract was recorded or not, but on the conclu¬ 
sion that there was no conversion. 

4. Judge Cayton did not hold that an oil burner fix¬ 
ture was irremovable by a conditional vendor, but that 
at the time of the foreclosure sale the appellant had 
not title in said oil burner; but the legal title owner 
not having removed the same from the premises, in¬ 
tended the same as a permanent fixture to which the 
existing trusts attached. 

5. The declaration as filed by the appellant and the 
facts adduced at the trial did not even hint in any re¬ 
spect to the point raised by the fifth assignment. This 
assignment attempts to make a collateral attack upon 
a foreclosure sale and overcome the intention of the 
parties. The development of this point, if attempted 
at the trial, so far as the appellant is concerned, would 
be immaterial. The Court in its finding made no ref¬ 
erence to the validity or not of the foreclosure sale. 
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6. The Court properly found that at the time of the 
foreclosure sale the appellant had no title or right in 
said oil burner in that the sale price was fully paid 
and the title thereto was in Harrell. 

7. At the time of the foreclosure sale the legal title 
to the oil burner was vested in Harrell and in August, 
1937, the premises in which the same remained 
passed to a third person, so that at the time of dis¬ 
affirmance the appellee did not retain or have dominion 
over said burner. 

8. and 9. There is nothing contained within the find¬ 
ing of the Court, and the bill of exceptions fails to 
disclose that the Court did, or did not, make any ruling 
upon the eighth and ninth exception. 

10. to 15. The finding of the Court was correct in 
that there was no title in the appellant at the time of 
the alleged conversion. 


l 
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QUESTIONS OF LAW BEFORE THE COURT. 

The questions of law before the Court may be sum¬ 
marized as follows: 

L 

Whether the legal title to the oil burner passed to 
the minor Harrell upon his payment in full of the pur¬ 
chase price so that he could annex the same as per¬ 
manent fixture to realty. 

II. 

Whether upon payment by the minor Harrell of the 
oil burner, and its annexation by him to the realty as 
permanent fixture to better enjoy his home, permitted 
existing trusts on said property to attach thereto and 
upon sale of said premises under said trusts the owner¬ 
ship of the oil burner passed to the purchaser. 


Whether the appellant can maintain an action in 
trover for conversion of the oil burner against the ap¬ 
pellee who obtained possession of the property at a 
time when the appellant was not the owner of the oil 
burner nor entitled to possession thereof. 

IV. 

Whether the minor having first filed suit against the 
appellee for the value of the oil burner ratified his pur¬ 
chase from the appellant and conclusively became the 
owner thereof. 
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ARGUMENT. 

I. 

The oil burner purchased by the minor and installed 
in 4924 Central Avenue, N. E. after payment thereof 
in full by him was intended to be permanently an¬ 
nexed as to form part of the realty regardless of the 
age of the annexor. 

At the time the minor Harrell, purchased the oil 
burner from the appellant, under a conditional sales 
agreement, he was purchasing the property subject 
to first and second trust which said second trust was 
owned by the appellee. The minor Harrell resided 
in the said premises with his wife as his home, and 
the evidence adduced at the trial shows that he pur¬ 
chased the same with the intention of making the 
burner part of the property and to better enjoy the 
premises. At the time of the installation the annexor 
had the entire intention of making the annexation per¬ 
manent. The only thing that would prevent the oil 
burner from becoming annexed to the realty was the 
conditional sales agreement held by the appellant as 
conditional vendor. 

J. L. Mott Iron Works v. Middle States Com¬ 
pany, 17 App. D. C. 584. 

Palm, et al., v. Bach rack, 55 App. D. C. 302, 5 
F. (2d) 125. 

Futrovsky v. U, S., 62 App. D. C. 235, 66 F. (2d) 
508. 

The aforesaid three cases have been cited and relied 
upon by the appellant to show that the legal title to 
the chattels retained their characteristics as person¬ 
alty; however, in all of the said cases the purchase 
money was never paid. There can be no question, 
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until the purchase money is paid by the conditional 
vendee that the ownership and legal title can not pass 
to the vendee. In the Mott Iron Works case, supra, 
the purchaser had never paid for the radiators and 
consequently under the agreement the vendor retained 
title and until paid the said radiators remained at all 
times the property of the vendor. In the Palm, et al., 
v. Bachrack case, supra, the purchase money was 
never paid and the seller reserved the right to remove 
the elevator in case of default. In the Futrovsky v. 
U. S. case, supra, this Court held “the rule applicable 
to so called fixtures in buildings taken in Federal con¬ 
demnation is that, if they can be removed without in¬ 
jury either to real estate or to the fixtures, they re¬ 
main personalty and may not be taken as part of 
realty”. The rule laid down in this case applied only 
to fixtures in buildings taken in Federal condemnation. 
This rule differs from the proposition before this 
Court, as Harrell had paid for the oil burner, and the 
cases above referred to would not be applicable. But, 
after installation of the oil burner by Harrell the title 
thereto fully passed to Harrell and he became the un¬ 
conditional owner thereof and at that time the appel¬ 
lant had no further interest therein. This proposi¬ 
tion is too universal for the citation of authority. 

The case of Holt v. Henley, 232 U. S. 637, cited by 
the appellant is not in conflict with the above cases 
because in this case the legal title did not pass to the 
purchaser until the payments due were paid in full. 

The contract of the minor, in so far as the minor 
was concerned was only voidable and until avoided by 
the minor upon reaching his majority was per¬ 
fectly good. The minor had a perfect right to pur¬ 
chase and pay for the oil burner and install the same 
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in the premises which he was using as a home and 
upon payment by him the entire legal title passed to 
him. As to whether the oil burner becomes part of 
the realty this question, upon payment by Harrell of 
the full purchase price, was a question of intention. 
The evidence adduced at the trial shows that Har¬ 
rell was using the premises for his home, that he de¬ 
sired to be more comfortable therein and for this rea¬ 
son purchased the oil burner. There could be no bet¬ 
ter showing but that Harrell intended that the oil 
burner would become a permanent part of the prem¬ 
ises, which he was purchasing and when the legal title 
passed to him, the oil burner, by reason of this inten¬ 
tion, became part of the building. 

The test of whether a fixture does, or does not be¬ 
come part of realty was explained in the case of Tow- 
son v. Smith , 13 App. D. C. 48, wherein it was an¬ 
nounced that in making the test the degree of annexa¬ 
tion, the intention of the annexor and the use of the 
fixture in respect to the realty should be considered 
and wherein it appears that the annexor’s intention 
to use the fixtures in connection with the realty per¬ 
manently and the use thereof in the nature of a per-, 
manent annexation that they would pass as part of 
the realty and the loss of any characteristics as per¬ 
sonalty. In this case Harrell testified that he intended 
the use of the oil burner in connection with the enjoy¬ 
ment of the property which was then his home and 
there can be no question that he manifested his inten¬ 
tion that this oil burner should become part of the 
real estate. These facts are uncontradicted. This in¬ 
tention was evidenced just as much as if Harrell had 
attached a door or shutters to the property, and upon 
payment of the oil burner there would be no reason to 
consider the burner other than part of the property. 
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H. 

That upon annexation of a fixture by the owner 
thereof who was also the owner of the realty such 
fixure becomes part of the realty and the existing 
deeds of trust thereon attach to the said fixture. 

Greenwalk v. Graham, 100 Fla. 818. 

Brook v. John Hancock Ins. Co., 36 Ga. App. 

261. 

Menard v. C our chain, 278 Mass. 7. 

Lumber Co. v. Slierod, 139 So. 813. 

Diamond v. Butler, 17 Pa. 183. 

When an owner of real estate, which is subject to 
deeds of trust, annexes a fixture thereto with the in¬ 
tention of making the same permanent, the deeds of 
trust on said premises, immediately include and cover 
the fixtures. The purchaser at the foreclosure sale 
becomes the owner of said property as well as the 
fixture as part of the realty which he purchased. If 
this were not the law hopeless chaos would result, the 
fixture being part of the realty passes to the pur¬ 
chaser at the foreclosure sale as part of the realty. 
So that when the trustees under the appellee’s second 
deed of trust sold the real estate at public auction and 
the oil burner being then annexed permanently passed 
with the real estate as part thereof to the purchaser. 
The evidence adduced at the trial which is uncontra¬ 
dicted shows that the minor Harrell did not remove 
or disconnect it prior to or at the date of said fore¬ 
closure sale nor did he demand the return thereof even 
after he was dispossessed. 
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m. 

The evidence adduced at the trial fails to show that 
the appellee converted the oil burner. 

Th uncontradicted testimony was that Harrell pur¬ 
chased the said oil burner; the appellant installed the 
same in the property which the aforesaid second trust 
then subsisted; payment was made in full for said 
burner in October, 1936; and sometime in the spring 
of 1937, foreclosure sale; shortly thereafter Harrell 
vacated said property without disconnecting or taking 
the oil burner with him, sale by the appellee of said 
real estate to a third party in August, 1938; the ap¬ 
pellant in this case assumes that because the oil burner 
remained in the said premises, and the subsequent 
sale of the real estate by the appellee to a third party, 
that the appellee converted the said oil burner. There 
was no duty imposed upon the appellee to disconnect 
the oil burner and search for any party who might 
claim the same, if such party had a right thereto; but 
as aforesaid in view of the fact that the deed of trust 
attached to the oil burner, the title thereto passed at 
the foreclosure sale. 

The evidence is also uncontradicted that when the 
foreclosure sale took place, Harrell was the actual 
legal owner of the oil burner because title had passed 
to him upon previous payment in full and that the 
appellant, at the time of said foreclosure sale, had no 
title, interest, claim, right nor was it entitled to pos¬ 
session thereof. This fact alone defeats the appel¬ 
lant’s claim because, it is the universal doctrine 
throughout this country that in order to maintain a 
suit for conversion for wrongful detention, the appel¬ 
lant must be the owner of the chattel, or be entitled 
to the right of immediate possession. The appellant 
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in this case had neither. It was not the owner at the 
time of the foreclosure, nor teas it entitled to the pos¬ 
session. Counsel had examined authorities all over 
the country and has been unable to find one case that 
holds to the contrary. 

In the United States v. Loughrey, 172 U. S. 206, it 
was held that in order to entitle the plaintiff to bring 
trover for conversion the plaintiff is bound to prove a 
right of possession in himself at the time of con¬ 
version. 

To support a trover action there must be a wrongful 
taking or detention, a legal assumption of ownership 
or an illegal user or misuser of the appellant’s prop¬ 
erty. Wolff v. Zurga , 227 Ala. 370. In the following 
cases it has been held that the appellant must show 
legal title in itself to the property at the time of con¬ 
version or a right to possession and no recovery can 
be had where it is shown the legal title is in another. 

May v. Draper, 214 Ala. 324. 

Trading Company v. Critclier, 216 Ala. 252. 

Barksdale v. Strickland, 220 Ala. 160. 

General Motors Acceptance Co. v. Dallas, 198 
Cal. 365. 

American Security v. Shumaker, 81 Cal. 241. 

The same rule has been followed in Florida, Georgia, 
Idaho, Illinois, Massachusetts, Missouri, Montana, 
New Hampshire, New Jersey, New York, Tennessee, 
Texas, Utah, Vermont, Washington, Maryland, Missis¬ 
sippi, and Indiana. 

So that if there was a conversion (which fact and 
conclusion this appellee denies), the same could only 
have taken place at the foreclosure and before the 
demand and suit filed by Harrell. There can be no 
question that at that time the appellant was not the 
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owner, nor entitled to possession, and in view of all 
the cases cannot maintain any action for conversion. 
This all important element is lacking in the appellant’s 
case, in that by its declaration it alleges in the first 
count that the conversion took place on October 9th, 
1936, which, of course, is absolutely unsupported. 
The facts adduced at the trial show that if any conver¬ 
sion did take place (which the appellee denies) that 
it was at the date of foreclosure sale in April, 1937. 
The second count alleges that the conversion took 
place on April 15th, 1937, at which time the appellant 
was lawfully possessed of the oil burner as its own 
property (R. 2). The facts adduced at the trial show 
that on April 15th, 1937, the date of foreclosure sale, the 
minor Harrell was the unconditional legal owner, and 
that the appellant had no right, title or interest there¬ 
in, nor was it entitled to possession. The evidence 
adduced at the trial shows that before there was any 
disaffirmance on part of Harrell or claim by him upon 
the appellant or the appellee, the property in which 
the oil burner remained was sold to a third person in 
August, 1937; so that the claim made by the appel¬ 
lant’s declaration is entirely unsupported by evidence 
adduced, and in view of the fact that on the date of 
foreclosure sale the appellant had no interest, title or 
right to possession of said oil burner it could not make 
claim for a conversion. On the date of disaffirmance 
by Harrell and demand against the appellant, the 
premises in which the said oil burner remained became 
and was owned by a third person. 

IV. 

• 

The appellee invites the attention of the Court to 
the evidence adduced at the trial as shown by the bill 
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of exceptions, to the effect that the minor Harrell filed 
suit against the appellee in the District Court of the 
United States for the District of Columbia in case 
#89523 before any suit was filed against the appel¬ 
lant. It would appear that by this course the minor 
Harrell affirmed his purchase from the appellant be¬ 
cause in said law case he claimed the value of the oil 
burner as the owner thereof. Having filed this case 
first, the same would be in the nature of complete 
affirmance of his purchase, after reaching his majority 
and consequently the legal title at all times remained 
in him and the ownership thereof never at any time 
passed to the appellant. By reason thereof, the ap¬ 
pellant at no time being the owner of the oil burner 
could not maintain an action in trover for conversion 
because the element of ownership is completely 
missing. 

V. 

While it is not necessary to record conditional sales 
agreements between the appellant and the minor yet 
the appellee is not bound by the terms thereof unless 
it has actual notice. The evidence adduced at the trial 
fails to disclose that the appellee had any actual notice 
of the terms of the conditional agreement and in view 
of the fact that the minor later paid the purchase price 
the recordation or not becomes immaterial in that the 
legal title to said oil burner passed to the minor and 
the condition of the agreement was fulfilled. The ap¬ 
pellee had no actual knowledge of the conditional 
terms of the sale, and consequently the said condi¬ 
tional part of said sale was invalid in so far as the 
appellee was concerned. Section 547, Code for Dis¬ 
trict of Columbia as amended to 1924 definitely states 
that such conditional sale shall “not be valid as against 
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third persons acquiring title to said property from the 
purchaser without notice of the terms of said sale.” 
While it is true that the evidence shows that Harrell 
notified the appellee of his intention to install the oil 
burner there was no evidence that the appellee knew 
of the terms of the sale or the conditional nature of 
the transaction. This being so, and the conditional 
contract being unrecorded, the same was invalid in so 
far as the appellee was concerned. However, the cases 
cited by the appellant’s brief concerning the recorda¬ 
tion or not of the conditional sales agreement it must 
always be borne in mind that in the cases cited, the 
purchase price remained unpaid , but in the present 
cases the purchase price was fully paid, thereby re¬ 
sulting in the appellant’s citation of cases not in point. 
However, this point is immaterial in that the purchase 
price was later paid and the title reserved in the 
vendor passed to the vendee and the purpose of the 
conditional feature of the sale was entirely eliminated. 

VI. 

The cases cited by the appellant, MacGreal v. Tay¬ 
lor , 167 U. S. 688, and Curtice Co. v. Kent , 89 Neb. 496, 
etc., are not in point in that the same do not involve 
the matter which is now presented before this court. 
In the MacGreal case the purchase price remained 
unpaid and in the Curtice case there was no inter¬ 
vening mortgage. It was not necessary for the ap¬ 
pellant to go beyond our Court of Appeals in showing 
what the rights of the parties might be after an infant 
has disaffirmed his contract. Gannon v. Manning , 42 
App. D. C. 206, holds that contracts of infants are gen¬ 
erally voidable and not void. In MacGreal v. Taylor , 
supra , it was held that it is not a condition of disaf- 
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firmance by infants that he shall return the goods re¬ 
ceived by him if, prior to such disaffirmance and dur¬ 
ing infancy, the specific thing received was disposed 
of and cannot be returned. 

Title and right to possession of the oil burner in the 
instant case would have reverted to the appellant had 
the minor not previously disposed of the same and 
the premises become vested in a third person. In the 
instant case, the title to said oil burner was not vested 
in the minor at the time of disaffirmance and there¬ 
fore, could not revert to the appellant. 

VII. 

The appellant argues that the second deed of trust 
is invalid and the situation is similar to the case of 
Dettliters v. Taylor, at al., 58 App. D. C. 250, 29 F. 
(2) 450. In answering this point it should be borne 
in mind that before the appellant sold the oil burner 
to the minor, or even entered the scene, the said minor 
was purchasing the property subject to recorded first 
and second trusts f upon which the minor was making 
payments, and the second deed of trust was owned by 
the appellee. At the time the appellant installed the 
oil burner it was charged with constructive notice of 
the title in the minor and the second trust owned by 
the appellee. Without further argument, it is need¬ 
less to say that the appellant’s attempt to collaterally 
attack this deed of trust, after having constructive 
notice thereof before entering into any contractual 
dealings with the minor, and not being a party thereto, 
ought not be entertained. The situation is not sim¬ 
ilar to Dettmers v. Taylor, supra. In this last men¬ 
tioned case, the holder of the second trust made a 
direct attack upon a sale under the first trust at a 
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time when the holder of the first trust was also the 
owner of the property. At the time of the sale under 
the first trust, the holder thereof was also the owner 
of the property. In the instant case, at the time of 
the sale the holder of the second trust was not the 
owner of the property. The Dettmers case refused 
to permit the maker of a trust, who was the title 
holder and the owner of the note to “compete with 
another note made by the same party and held by an 
innocent party.” 

The instant case, however, is more controlled by the 
principle announced in Walters v. Baer, et ah, 60 App. 
1). C. 230, 50 F. (2) 995. In this case the facts are 
somewhat similar to the instant case. The owners of 
the property executed a second trust and later became 
the owners of the notes secured thereby. Subsequently 
they sold the property to one Burroughs, and at that 
time rearranged the terms of payment of the second 
trust. The property was later sold to Walters the ap¬ 
pellant in that case, who had notice of the terms of 
the second trust because of the recordation thereof. 
Upon default in the payment the holders of the notes 
authorized sale under the deed of trust, and from an 
order dismissing the appellant’s bill for an injunc¬ 
tion, the appellant appeals. The appellant there con¬ 
tended (just as the appellant in the instant case does) 
that because of the ownership by the appellees of the 
notes at the time they were the owners of the title, 
the trust deed was extinguished, and vested the later 
title in Burroughs subject only to the first trust. Mr. 
Chief Justice Groner speaking for this Court said: 

“The rule upon which the appellant contends, 
that where an equitable and legal estate are out¬ 
standing in the same person, the former becomes 
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merged in the latter, is, we think, subject to the 
qualification that, where the intention of the 
holder is otherwise, no merger occurs, and this is 
true because the reason of the rule is that when 
the entire equitable and legal estates are united 
in the same person there is ordinarily no reason 
or occasion to keep them distinct; but where it is 
the intention of the party in whom they unite, or 
in his interests, or in the protection of his rights, 
that they should be kept separate, the rule is no 
longer applicable 21 C. J. 1037.” 

In the instant case, the intention of the appellee to 
keep the estates separate "was clearly shown that deed¬ 
ing the legal estate to the minor, subject to its lesser 
estate represented by the scond deed of trust; and 
this intention was further demonstrated by the par¬ 
ties, when the minor made payments upon, and recog¬ 
nized this intention, by the making of such payments 
upon the deed of trust, and of all of which the appel¬ 
lant had constructive notice before contracting with 
the minor, because of the recordation of the deed and 
deed of trust. The intention to keep the interest sep¬ 
arate also was showm by the parties in order to pro¬ 
tect the rights of the appellee for part of the pur¬ 
chase money due it in said purchase. 

Therefore, the .appellant in its contention of the in¬ 
validity of the second trust has assumed a false pre¬ 
mise, and has totally disregarded the intention of the 
parties. 

VIII. 

In conclusion, the appellee respectfully contends 
that all of the other cases relied upon by the appellant 
clearly are not in point in that the conditional con¬ 
tract ’s provision of retention of title by the conditional 
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vendor was not complied with in all of such cases, and 
consequently title never passed to the vendee. In 
the instant case title definitely passed and was vested 
in the minor at the time of the sale. At this last men¬ 
tioned time, there being no title, or right, or claim, or 
right to possession to the oil burner in the appellant 
its declaration based upon trover completely fails. 

It is respectfully submitted that the judgment of 
the lower Court should be affirmed with costs. 

Herman Miller, 

Attorney for Appellee. 






